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(f) If the owner or operator deter-
mines that there is migration of haz-
ardous constituent(s) from the unit,
the owner or operator must:

(1) Immediately suspend receipt of
prohibited waste at the unit, and

(2) Notify the Administrator, in writ-
ing, within 10 days of the determina-
tion that a release has occurred.

(3) Following receipt of the notifica-
tion the Administrator will determine,
within 60 days of receiving notifica-
tion, whether the owner or operator
can continue to receive prohibited
waste in the unit and whether the vari-
ance is to be revoked. The Adminis-
trator shall also determine whether
further examination of any migration
is warranted under applicable provi-
sions of part 264 or part 265.

(g) Each petition must include the
following statement signed by the peti-
tioner or an authorized representative:

I certify under penalty of law that I have
personally examined and am familiar with
the information submitted in this petition
and all attached documents, and that, based
on my inquiry of those individuals imme-
diately responsible for obtaining the infor-
mation, I believe that submitted information
is true, accurate, and complete. I am aware
that there are significant penalties for sub-
mitting false information, including the pos-
sibility of fine and imprisonment.

(h) After receiving a petition, the Ad-
ministrator may request any addi-
tional information that reasonably
may be required to evaluate the dem-
onstration.

(i) If approved, the petition will
apply to land disposal of the specific
restricted waste at the individual dis-
posal unit described in the demonstra-
tion and will not apply to any other re-
stricted waste at that disposal unit, or
to that specific restricted waste at any
other disposal unit.

(j) The Administrator will give public
notice in the FEDERAL REGISTER of the
intent to approve or deny a petition
and provide an opportunity for public
comment. The final decision on a peti-
tion will be published in the FEDERAL
REGISTER.

(k) The term of a petition granted
under this section shall be no longer
than the term of the RCRA permit if
the disposal unit is operating under a
RCRA permit, or up to a maximum of

10 years from the date of approval pro-
vided under paragraph (g) of this sec-
tion if the unit is operating under in-
terim status. In either case, the term
of the granted petition shall expire
upon the termination or denial of a
RCRA permit, or upon the termination
of interim status or when the volume
limit of waste to be land disposed dur-
ing the term of petition is reached.

(l) Prior to the Administrator’s deci-
sion, the applicant is required to com-
ply with all restrictions on land dis-
posal under this part once the effective
date for the waste has been reached.

(m) The petition granted by the Ad-
ministrator does not relieve the peti-
tioner of his responsibilities in the
management of hazardous waste under
40 CFR part 260 through part 271.

(n) Liquid hazardous wastes contain-
ing polychlorinated biphenyls at con-
centrations greater than or equal to 500
ppm are not eligible for an exemption
under this section.

[51 FR 40638, Nov. 7, 1986; 52 FR 21016, June 4,
1987, as amended at 52 FR 25789, July 8, 1987;
53 FR 31212, Aug. 17, 1988; 54 FR 36971, Sept.
6, 1989]

§ 268.7 Testing, tracking, and record-
keeping requirements for genera-
tors, treaters, and disposal facili-
ties.

(a) Requirements for generators: (1) De-
termine if the waste has to be treated
before being land disposed, as follows:
A generator of a hazardous waste must
determine if the waste has to be treat-
ed before it can be land disposed. This
is done by determining if the hazardous
waste meets the treatment standards
in § 268.40 or § 268.45. This determination
can be made in either of two ways:
testing the waste or using knowledge
of the waste. If the generator tests the
waste, testing would normally deter-
mine the total concentration of hazard-
ous constituents, or the concentration
of hazardous constituents in an extract
of the waste obtained using test meth-
od 1311 in ‘‘Test Methods for Evaluat-
ing Solid Waste, Physical/Chemical
Methods,’’ EPA Publication SW–846, as
referenced in § 260.11 of this chapter, de-
pending on whether the treatment
standard for the waste is expressed as a
total concentration or concentration of
hazardous constituent in the waste’s
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extract. In addition, some hazardous
wastes must be treated by particular
treatment methods before they can be
land disposed. These treatment stand-
ards are also found in § 268.40, and are
described in detail in § 268.42, Table 1.
These wastes do not need to be tested
(however, if they are in a waste mix-
ture, other wastes with concentration
level treatment standards would have
to be tested). If a generator determines
they are managing a waste that dis-
plays a hazardous characteristic of
ignitability, corrosivity, reactivity, or
toxicity, they must comply with the
special requirements of § 268.9 of this
part in addition to any applicable re-
quirements in this section.

(2) If the waste does not meet the
treatment standard: With the initial
shipment of waste to each treatment or
storage facility, the generator must
send a one-time written notice to each
treatment or storage facility receiving
the waste, and place a copy in the file.
The notice must include the informa-
tion in column ‘‘268.7(a)(2)’’ of the Gen-
erator Paperwork Requirements Table
in § 268.7(a)(4). No further notification
is necessary until such time that the
waste or facility change, in which case
a new notification must be sent and a
copy placed in the generator’s file.

(3) If the waste meets the treatment
standard at the original point of gen-
eration:

(i) With the initial shipment of waste
to each treatment, storage, or disposal
facility, the generator must send a one-
time written notice to each treatment,
storage, or disposal facility receiving
the waste, and place a copy in the file.
The notice must include the informa-
tion indicated in column ‘‘268.7(a)(3)’’
of the Generator Paperwork Require-
ments Table in § 268.7(a)(4) and the fol-

lowing certification statement, signed
by an authorized representative:

I certify under penalty of law that I per-
sonally have examined and am familiar with
the waste through analysis and testing or
through knowledge of the waste to support
this certification that the waste complies
with the treatment standards specified in 40
CFR part 268 subpart D. I believe that the in-
formation I submitted is true, accurate, and
complete. I am aware that there are signifi-
cant penalties for submitting a false certifi-
cation, including the possibility of a fine and
imprisonment.

(ii) If the waste changes, the genera-
tor must send a new notice and certifi-
cation to the receiving facility, and
place a copy in their files. Generators
of hazardous debris excluded from the
definition of hazardous waste under
§ 261.3(f) of this chapter are not subject
to these requirements.

(4) For reporting, tracking and rec-
ordkeeping when exceptions allow cer-
tain wastes that do not meet the treat-
ment standards to be land disposed:
There are certain exemptions from the
requirement that hazardous wastes
meet treatment standards before they
can be land disposed. These include,
but are not limited to case-by-case ex-
tensions under § 268.5, disposal in a no-
migration unit under § 268.6, or a na-
tional capacity variance or case-by-
case capacity variance under subpart C
of this part. If a generator’s waste is so
exempt, then with the initial shipment
of waste, the generator must send a
one-time written notice to each land
disposal facility receiving the waste.
The notice must include the informa-
tion indicated in column ‘‘268.7(a)(4)’’
of the Generator Paperwork Require-
ments Table below. If the waste
changes, the generator must send a
new notice to the receiving facility,
and place a copy in their files.

GENERATOR PAPERWORK REQUIREMENTS TABLE

Required information § 268.7
(a)(2)

§ 268.7
(a)(3)

§ 268.7
(a)(4)

§ 268.7
(a)(9)

1. EPA Hazardous Waste and Manifest numbers ................................ ✔ ✔ ✔ ✔

2. Statement: this waste is not prohibited from land disposal .............. ✔

3. The waste is subject to the LDRs. The constituents of concern for
F001–F005, and F039, and underlying hazardous constituents (for
wastes that are not managed in a Clean Water Act (CWA) or
CWA-equivalent facility), unless the waste will be treated and mon-
itored for all constituents. If all constituents will be treated and
monitored, there is no need to put them all on the LDR notice ........ ✔ ✔
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GENERATOR PAPERWORK REQUIREMENTS TABLE—Continued

Required information § 268.7
(a)(2)

§ 268.7
(a)(3)

§ 268.7
(a)(4)

§ 268.7
(a)(9)

4. The notice must include the applicable wastewater/ nonwastewater
category (see §§ 268.2(d) and (f)) and subdivisions made within a
waste code based on waste-specific criteria (such as D003 reactive
cyanide) .............................................................................................. ✔ ✔

5. Waste analysis data (when available) .............................................. ✔ ✔ ✔
6. Date the waste is subject to the prohibition ...................................... ✔
7. For hazardous debris, when treating with the alternative treatment

technologies provided by § 268.45: the contaminants subject to
treatment, as described in § 268.45(b); and an indication that these
contaminants are being treated to comply with § 268.45 .................. ✔ ✔

8. A certification is needed (see applicable section for exact wording) ✔ ✔

(5) If a generator is managing and
treating prohibited waste in tanks,
containers, or containment buildings
regulated under 40 CFR 262.34 to meet
applicable LDR treatment standards
found at § 268.40, the generator must de-
velop and follow a written waste analy-
sis plan which describes the procedures
they will carry out to comply with the
treatment standards. (Generators
treating hazardous debris under the al-
ternative treatment standards of Table
1, § 268.45, however, are not subject to
these waste analysis requirements.)
The plan must be kept on site in the
generator’s records, and the following
requirements must be met:

(i) The waste analysis plan must be
based on a detailed chemical and phys-
ical analysis of a representative sample
of the prohibited waste(s) being treat-
ed, and contain all information nec-
essary to treat the waste(s) in accord-
ance with the requirements of this
part, including the selected testing fre-
quency.

(ii) Such plan must be kept in the fa-
cility’s on-site files and made available
to inspectors.

(iii) Wastes shipped off-site pursuant
to this paragraph must comply with
the notification requirements of
§ 268.7(a)(3).

(6) If a generator determines that the
waste is restricted based solely on his
knowledge of the waste, all supporting
data used to make this determination
must be retained on-site in the genera-
tor’s files. If a generator determines
that the waste is restricted based on
testing this waste or an extract devel-
oped using the test method 1311 in
‘‘Test Methods for Evaluating Solid
Waste, Physical/Chemical Methods,’’

EPA Publication SW–846, as referenced
in § 260.11 of this chapter, and all waste
analysis data must be retained on-site
in the generator’s files.

(7) If a generator determines that he
is managing a restricted waste that is
excluded from the definition of hazard-
ous or solid waste or exempt from Sub-
title C regulation, under 40 CFR 261.2
through 261.6 subsequent to the point
of generation (including deactivated
characteristic hazardous wastes man-
aged in wastewater treatment systems
subject to the Clean Water Act (CWA)
as specified at 40 CFR 261.4(a)(2), or are
CWA-equivalent), he must place a one-
time notice stating such generation,
subsequent exclusion from the defini-
tion of hazardous or solid waste or ex-
emption from RCRA Subtitle C regula-
tion, and the disposition of the waste,
in the facility’s file.

(8) Generators must retain on-site a
copy of all notices, certifications,
waste analysis data, and other docu-
mentation produced pursuant to this
section for at least three years from
the date that the waste that is the sub-
ject of such documentation was last
sent to on-site or off-site treatment,
storage, or disposal. The three year
record retention period is automati-
cally extended during the course of any
unresolved enforcement action regard-
ing the regulated activity or as re-
quested by the Administrator. The re-
quirements of this paragraph apply to
solid wastes even when the hazardous
characteristic is removed prior to dis-
posal, or when the waste is excluded
from the definition of hazardous or
solid waste under 40 CFR 261.2 through
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261.6, or exempted from Subtitle C reg-
ulation, subsequent to the point of gen-
eration.

(9) If a generator is managing a lab
pack containing hazardous wastes and
wishes to use the alternative treat-
ment standard for lab packs found at
§ 268.42(c):

(i) With the initial shipment of waste
to a treatment facility, the generator
must submit a notice that provides the
information in column ‘‘§ 268.7(a)(9)’’ in
the Generator Paperwork Require-
ments Table of paragraph (a)(4) of this
section, and the following certifi-
cation. The certification, which must
be signed by an authorized representa-
tive and must be placed in the genera-
tor’s files, must say the following:

I certify under penalty of law that I per-
sonally have examined and am familiar with
the waste and that the lab pack contains
only wastes that have not been excluded
under appendix IV to 40 CFR part 268 and
that this lab pack will be sent to a combus-
tion facility in compliance with the alter-
native treatment standards for lab packs at
40 CFR 268.42(c). I am aware that there are
significant penalties for submitting a false
certification, including the possibility of fine
or imprisonment.

(ii) No further notification is nec-
essary until such time that the wastes
in the lab pack change, or the receiving
facility changes, in which case a new
notice and certification must be sent
and a copy placed in the generator’s
file.

(iii) If the lab pack contains char-
acteristic hazardous wastes (D001–
D043), underlying hazardous constitu-
ents (as defined in § 268.2(i)) need not be
determined.

(iv) The generator must also comply
with the requirements in paragraphs
(a)(6) and (a)(7) of this section.

(10) Small quantity generators with
tolling agreements pursuant to 40 CFR
262.20(e) must comply with the applica-
ble notification and certification re-
quirements of paragraph (a) of this sec-
tion for the initial shipment of the
waste subject to the agreement. Such
generators must retain on-site a copy

of the notification and certification,
together with the tolling agreement,
for at least three years after termi-
nation or expiration of the agreement.
The three-year record retention period
is automatically extended during the
course of any unresolved enforcement
action regarding the regulated activity
or as requested by the Administrator.

(b) Treatment facilities must test
their wastes according to the frequency
specified in their waste analysis plans
as required by 40 CFR 264.13 (for per-
mitted TSDs) or 40 CFR 265.13 (for in-
terim status facilities). Such testing
must be performed as provided in para-
graphs (b)(1), (b)(2) and (b)(3) of this
section.

(1) For wastes with treatment stand-
ards expressed as concentrations in the
waste extract (TCLP), the owner or op-
erator of the treatment facility must
test an extract of the treatment resi-
dues, using test method 1311 (the Tox-
icity Characteristic Leaching Proce-
dure, described in ‘‘Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods,’’ EPA Publication
SW–846 as incorporated by reference in
§ 260.11 of this chapter), to assure that
the treatment residues extract meet
the applicable treatment standards.

(2) For wastes with treatment stand-
ards expressed as concentrations in the
waste, the owner or operator of the
treatment facility must test the treat-
ment residues (not an extract of such
residues) to assure that they meet the
applicable treatment standards.

(3) A one-time notice must be sent
with the initial shipment of waste to
the land disposal facility. A copy of the
notice must be placed in the treatment
facility’s file.

(i) No further notification is nec-
essary until such time that the waste
or receiving facility change, in which
case a new notice must be sent and a
copy placed in the treatment facility’s
file.

(ii) The one-time notice must include
these requirements:

TREATMENT FACILITY PAPERWORK REQUIREMENTS TABLE

Required information § 268.7(b)

1. EPA Hazardous Waste and Manifest numbers ........................................................................................................ ✔
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TREATMENT FACILITY PAPERWORK REQUIREMENTS TABLE—Continued

Required information § 268.7(b)

2. The waste is subject to the LDRs. The constituents of concern for F001-F005, and F039, and underlying haz-
ardous constituents (for wastes that are not managed in a Clean Water Act (CWA) or CWA-equivalent facility),
unless the waste will be treated and monitored for all constituents. If all constituents will be treated and mon-
itored, there is no need to put them all on the LDR notice. ..................................................................................... ✔

3. The notice must include the applicable wastewater/ nonwastewater category (see §§ 268.2(d) and (f)) and sub-
divisions made within a waste code based on waste-specific criteria (such as D003 reactive cyanide) ................ ✔

4. Waste analysis data (when available) ...................................................................................................................... ✔
5. A certification statement is needed (see applicable section for exact wording) ...................................................... ✔

(4) The treatment facility must sub-
mit a one-time certification signed by
an authorized representative with the
initial shipment of waste or treatment
residue of a restricted waste to the
land disposal facility. The certification
must state:

I certify under penalty of law that I have
personally examined and am familiar with
the treatment technology and operation of
the treatment process used to support this
certification. Based on my inquiry of those
individuals immediately responsible for ob-
taining this information, I believe that the
treatment process has been operated and
maintained properly so as to comply with
the treatment standards specified in 40 CFR
268.40 without impermissible dilution of the
prohibited waste. I am aware there are sig-
nificant penalties for submitting a false cer-
tification, including the possibility of fine
and imprisonment.

(i) A copy of the certification must
be placed in the treatment facility’s
on-site files. If the waste or treatment
residue changes, or the receiving facil-
ity changes, a new certification must
be sent to the receiving facility, and a
copy placed in the file.

(ii) Debris excluded from the defini-
tion of hazardous waste under § 261.3(e)
of this chapter (i.e., debris treated by
an extraction or destruction tech-
nology provided by Table 1, § 268.45, and
debris that the Director has deter-
mined does not contain hazardous
waste), however, is subject to the noti-
fication and certification requirements
of paragraph (d) of this section rather
than the certification requirements of
this paragraph.

(iii) For wastes with organic con-
stituents having treatment standards
expressed as concentration levels, if
compliance with the treatment stand-
ards is based in whole or in part on the
analytical detection limit alternative
specified in § 268.40(d), the certification,

signed by an authorized representative,
must state the following:

I certify under penalty of law that I have
personally examined and am familiar with
the treatment technology and operation of
the treatment process used to support this
certification. Based on my inquiry of those
individuals immediately responsible for ob-
taining this information, I believe that the
nonwastewater organic constituents have
been treated by combustion units as speci-
fied in 268.42, Table 1. I have been unable to
detect the nonwastewater organic constitu-
ents, despite having used best good-faith ef-
forts to analyze for such constituents. I am
aware there are significant penalties for sub-
mitting a false certification, including the
possibility of fine and imprisonment.

(5) If the waste or treatment residue
will be further managed at a different
treatment or storage facility, the
treatment, storage or disposal facility
sending the waste or treatment residue
off-site must comply with the notice
and certification requirements applica-
ble to generators under this section.

(6) Where the wastes are recyclable
materials used in a manner constitut-
ing disposal subject to the provisions of
§ 266.20(b) regarding treatment stand-
ards and prohibition levels, the owner
or operator of a treatment facility (i.e.,
the recycler) is not required to notify
the receiving facility, pursuant to
paragraph (b)(4) of this section. With
each shipment of such wastes the
owner or operator of the recycling fa-
cility must submit a certification de-
scribed in paragraph (b)(5) of this sec-
tion, and a notice which includes the
information listed in paragraph (b)(4)
of this section (except the manifest
number) to the Regional Adminis-
trator, or his delegated representative.
The recycling facility also must keep
records of the name and location of
each entity receiving the hazardous
waste-derived product.
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(c) Except where the owner or opera-
tor is disposing of any waste that is a
recyclable material used in a manner
constituting disposal pursuant to 40
CFR 266.20(b), the owner or operator of
any land disposal facility disposing any
waste subject to restrictions under this
part must:

(1) Have copies of the notice and cer-
tifications specified in paragraph (a) or
(b) of this section.

(2) Test the waste, or an extract of
the waste or treatment residue devel-
oped using test method 1311 (the Tox-
icity Characteristic Leaching Proce-
dure), described in ‘‘Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods,’’ EPA Publication
SW–846 as incorporated by reference in
§ 260.11 of this chapter), to assure that
the wastes or treatment residues are in
compliance with the applicable treat-
ment standards set forth in subpart D
of this part. Such testing must be per-
formed according to the frequency
specified in the facility’s waste analy-
sis plan as required by § 264.13 or § 265.13
of this chapter.

(d) Generators or treaters who first
claim that hazardous debris is excluded
from the definition of hazardous waste
under § 261.3(e) of this chapter (i.e., de-
bris treated by an extraction or de-
struction technology provided by Table
1, § 268.45, and debris that the EPA Re-
gional Administrator (or his designated
representative) or State authorized to
implement part 268 requirements has
determined does not contain hazardous
waste) are subject to the following no-
tification and certification require-
ments:

(1) A one-time notification, including
the following information, must be
submitted to the EPA Regional hazard-
ous waste management division direc-
tor (or his designated representative)
or State authorized to implement part
268 requirements, or State authorized
to implement part 268 requirements:

(2) The notification must be updated
if the debris is shipped to a different fa-
cility, and, for debris excluded under
§ 261.2(e)(1) of this chapter, if a different
type of debris is treated or if a dif-
ferent technology is used to treat the
debris.

(3) For debris excluded under
§ 261.3(e)(1) of this chapter, the owner

or operator of the treatment facility
must document and certify compliance
with the treatment standards of Table
1, § 268.45, as follows:

(i) Records must be kept of all in-
spections, evaluations, and analyses of
treated debris that are made to deter-
mine compliance with the treatment
standards;

(ii) Records must be kept of any data
or information the treater obtains dur-
ing treatment of the debris that identi-
fies key operating parameters of the
treatment unit; and

(iii) For each shipment of treated de-
bris, a certification of compliance with
the treatment standards must be
signed by an authorized representative
and placed in the facility’s files. The
certification must state the following:
‘‘I certify under penalty of law that the
debris has been treated in accordance
with the requirements of 40 CFR 268.45.
I am aware that there are significant
penalties for making a false certifi-
cation, including the possibility of fine
and imprisonment.’’

[51 FR 40638, Nov. 7, 1986; 52 FR 21016, June 4,
1987, as amended at 52 FR 25789, July 8, 1987;
53 FR 31213, Aug. 17, 1988; 54 FR 26648, June
23, 1989; 54 FR 36971, Sept. 6, 1989; 55 FR 22687,
June 1, 1990; 55 FR 23935, June 13, 1990; 56 FR
3877, Jan. 31, 1991; 57 FR 37270, Aug. 18, 1992;
58 FR 29884, May 24, 1993; 58 FR 46050, Aug. 31,
1993; 59 FR 47980, Sept. 19, 1994; 59 FR 48043,
Sept. 19, 1994; 60 FR 244, Jan. 3, 1995; 61 FR
15598, Apr. 8, 1996; 62 FR 26019, May 12, 1997]

EFFECTIVE DATE NOTE: At 62 FR 26019, May
12, 1997, § 268.7 was amended by revising the
section heading, revising paragraph (a), re-
moving paragraph (b)(2) and redesignating
paragraphs (b)(3) through (b)(7) as (b)(2)
through (b)(6), and by revising paragraphs (b)
introductory text, (b)(1), redesgignated para-
graphs (b)(2) through (b)(4), (c)(1) and (c)(2),
effective Aug. 11, 1997. For the convenience
of the user the superseded text is set forth as
follows:

§ 268.7 Waste analysis and recordkeeping.
(a) Except as specified in § 268.32, if a gen-

erator’s waste is listed in 40 CFR part 261,
subpart D, the generator must test his waste,
or test an extract using test method 1311 (the
Toxicity Characteristic Leaching Procedure,
described in ‘‘Test Methods for Evaluating
Solid Waste, Physical/Chemical Methods,’’
EPA Publication SW–846 as incorporated by
reference in § 260.11 of this chapter), or use
knowledge of the waste, to determine if the
waste is restricted from land disposal under
this part. Except as specified in § 268.32, if a
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